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KATE CUMM

MPaintiff,

VS.

WESTERN
ASSOCIATION
andindividud cg

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

INGS, asingle person, No. CIV 00-0086-PHX-ROS
ORDER

TRIAL LAWYERS
; DOUGBRAGG, inhisdfficd
pecity; SUSAN GUINN, in her

official and ind

Defendants.

ividual capacity,

DefendantsWegtern Trid LawyersAssodaion (“WTLA”), Doug Bragg (“Bragg”), and Sussn Guinn

(“Guinn”) eachfi

that the Court lacks subject matter jurisdiction; (2) that the venueisimproper; and (3) that Plaintiff failled to
sufficiently serve process on them.* In addition, Defendants Guinn and Bragg alege lack of personal
jurisdiction. Defendants Motionsto Dismissare currently pending beforethe Court. Having andyzedthe
writtenand ord argumentsset forth by dl the partiesto thislawsuit, the Court will partidly grant and partidly

deny Guinn’s Motion to Dismiss and will deny the WTLA and Bragg's Motions to Dismiss.

N e e e’

led aMationto DismissFlaintiff’ sComplaint, stting forth thefallowing three arguments: (1)

Background

1 At the hearing on Defendants Mationsto Dismiss on November 3, 2000, Defendants conceded
that Plaintiff cured the dleged defective sarvice of process. Thus, the Court will deny Defendants Mations

to Dismisson t

his ground.
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From 1991 until March 31, 1999, Plaintiff was the full-time Executive Director of the WTLA.
(CummingsAff. 1) TheWTLA pad Paintiff throughMay 31, 1999. (Compl. 116.) Duringthisperiod,
Faintiff mantained an officein Phoenix, Arizona, anddl mail directed tothe WTLA through her wasrouted
toapos officein Phoenix. (CummingsAff. §2-3.) AsExecutive Director of theWTLA, Plaintiff was
responsblefor avariety of duties, induding organizing WTLA legd seminars, memberships, and marketing
for theasociaion. (Compl. 7.) Dueto the poor atendancea WTLA seminars, the WTLA'sfinancia
status grew worse from 1997 through 1999. (Id. 111, 12, 26, 27.)

Bragg became President of theWTLA inJuly 1998. (Id. 115.) Plaintiff allegesthat from the
beginning sheand Bragg werea oddsover theoperationsof theWTLA. (Id. f115-33.) Plantiff dlegesthat
Bragg repestedly verbdly atacked her infront of saveral WTLA membersand other attorneys. For example,
Paintiff alegesthat prior toan August 1998 seminar in Denver, Bragg took control of the WTLA treasury by
removing dl WTLA fundsfrom its Arizonabank acocount and deposting the fundsin Bragg' slaw firm' strust
account in Colorado. (1d. 21.)

In January 1999, with the asssance of severa board members Rlaintiff arranged amesting to discuss
WTLA'’sfinancid stuation. (1d. 128.) Thisprompted Bragg to fax aletter to fifty-two membersof the
WTLA board, blaming the WTLA’sfinancid problemson Plantiff and raising serious dlegations about
Rantiff’sconduct. (Id. 132) Inthesameletter, Bragg cancded Flantiff’ smedting, and resgned as Presdent
of WTLA. (1d.)

Onor about February 26, 1999, Guinninformed Plaintiff by letter that the WTLA could no longer
afford afull-timeExecutive Director, but offered Plaintiff apart-timepogtion beginningon June 1, 1999. (1d.
1136.) Onor aout March 5, 1999, Flaintiff recaived asecond | etter from Guinn withdrawing the offer of part-
time employment. (I1d. 137.)

On January 18, 2000, Plaintiff filed her Complaint setting forth thefollowing dlegationsarisng from
her employment with the WTLA..: (1) defamation against Bragg; (2) breech of contract against the WTLA,;
() breach of duty of good faith and fair deding against the WTLA,; (4) intentiond infliction of emotional
digressagaing Bragg, Guinn, andthe WTLA,; (5) intentiond interferencewithabusnessrdaionshipagang
Bragg and Guinn; (6) false light against Bragg and Guinn; and (7) quantum meruit against the
WTLA.
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OnJdune 1, 2000, GuinnfiledaMationto Dismiss. [Doc. #8.] OnJune 6, 2000, the WTLA filed
aMoationto Digmiss. [Doc. #14.] OnAugud 1, 2000, Bragg filedamotionto Dismiss [Doc. #21.] These
three motions are currently pending before the Court.

Discussion
I. Lack of Subject Matter Jurisdiction

In her Complaint, Plaintiff alleges diversity jurisdiction pursuant to 28 U.S.C. § 1332
and supplementd jurisdiction pursuant to 28 U.S.C. § 1367. Paintiff assertsthat shewas aresident of
Arizonaand that the WTLA maintained aprincipd place of busnessin Arizona. (Compl. f11-2) Thus
FAantiff’ sComplant falstoalegecompletediveraty betweentheparties See28U.S.C. §1332; Caeanpillar,
Inc. v. Lewis, 519 U.S. 61, 68 (1996). Because Plaintiff’s Complaint relies on diversity jurisdiction,
Defendants argue that the Court should dismiss Plaintiff’s action for lack of subject matter
jurisdiction.

Inresponseto theMoationsto Digmiss, Plaintiff established that the WTLA isanonprafit corporation
incorporated under thelawsof the state of Nevadaandthet the WTLA did not maintainitsprincipal place of
businessin Arizona. (Earl Aff. §2; Pl. Resp. to Mot. to Dismissat 3.) At the hearing on the motions,
Defendants conceded that Arizonawas not the WTLA'’ sprincipal place of business at thetime Plaintiff
commenced this lawsuit. See Lew v. Moss, 797 F.2d 747, 750 (9" Cir. 1986).

“Defectivedlegationsof jurisdiction may beamended, uponterms, inthetria or gppellate courts.”
28U.SC. §1653. Theburden of establishing diversty jurisdiction lieswith the party invoking thejurisdiction
inafederd court. Littlefield v. Continental Cas. Co., 475 F. Supp. 887,889 (C.D. Cdl. 1979). “Inorder

toavoid dismissal for lack of subject matter jurisdiction, the plaintiff must enlargetherecord to show the
aitizenship of each party asof the datethet the complaint wasfiled.” Blue Ridgelns. Co. v. Sanewich, 142
F.3d 1145, 1148 (9" Cir. 1998) (quoting Dausch v. Rykse, 9 F.3d 1244, 1245 (7" Cir. 1993)). Because
Defendantsno longer disputethat completediversity existed a thetimePlaintiff commenced thislawauit, the
Court, pursuant to Fed. R. Civ. P. 15(a), will dlow Paintiff to filean Amended Complaint based upona

dipulation from Defendants establishing that the WTLA'’ sstate of incorporation and its principd place of
busnessarein daes other than Arizona. The Court will dlow the Plantiff fifteen daysfrom the date of this
Order to AmendtheComplaint. If Plantiff failsto comply with the Court’ sOrder, the Court may dismissthis
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action. SeeFerdik v. Bonzelet, 963 F.2d 1258, 1260 (9" Cir. 1992), cert. denied, 506 U.S. 915 (1992).

1. Improper Venue
Title 28 U.S.C. 8§ 1391(a), the statute which governs venue in diversity cases, provides:
A dvil actionwherein jurisdictionisfounded only on diversity of citizenship may, except as
otherwise provided by law, bebrought only in (1) ajudicia district where any defendant
resdes, if dl defendantsresdein the same Sate, (2) ajudicid didtrict in which asubdtantia
part of the events or omissions giving rise to the clam occurred, or a substantia part of
property that isthe subject of the action isStuated, or (3) ajudicia didtrict in which any
defendant issubject to persond jurisdiction a thetimethe actioniscommenced, if thereisno
district in which the action may otherwise be brought.
28U.SC. §1391(a) (emphasisadded). “Theoverriding purpose of § 1391(a) isto further the convenience
of theparties” Decker Cod Co. v. Commonweslth Edison Co., 805 F.2d 834, 9" Cir. 1986) (citing Gardner
Engineering Corp. v. Page Engineering Co., 484 F.2d 27, 33 (8th Cir.1973)). “Whenthecauseof actionis
persond totheindividud defendant, the venue requirement must bemet asto thet defendant.” Hoover Group,
Inc. v. Cusom Metdcraft, Inc., 84 F.3d 1408, 1410 (Fed. Cir. 1996). Based onthefactud circumstances

of the present action, Plaintiff must establish venue under § 1391(8)(2) and illudrate that asubgtantid part of

the events or omissions giving rise to her claims against each Defendant occurred in Arizona.?

At the hearing ontheMationsto Dismiss Defendants argued that venuewould be proper in Cdifornia
or Colorado dueto convenience of the Defendants. The Court distinguished between Defendants Motion
to Dismissfor Improper Venue, whichiscurrently pending beforethe Court, andaMoationto Trandfer Venue
under 28U.S.C. § 1404, which Defendantsfailed toraise. The Court held thét it would not ruleonaMation
to Transfer because the issue was not fully briefed.

A. Defendant WTLA

2 For purposes of the venue determination under § 1391(a)(1), the WTLA isincorporated in the
State of Nevadawith acurrent principa place of busnessin Cdifornia. (Earl. Aff. 2.) Seedso Decker
Cod, 805 F.2d at 842 (holding that because Decker’ s employees, properties, equipment, supplies, and
managerswerelocated in Montana, Montanawas Decker’ s principd place of busnessunder § 1391(a)(1)).
Defendant Bragg isaresident of the State of Colorado. (Bragg Aff. §12.) Defendant Guinnisaresident of
the State of Cdifornia. (GuinnMem. a 1.) Becaused| Defendantsdo not resdein the same State, Plaintiff
cannot rely on § 1391(a)(1) to support her argument that venue is proper in Arizona.
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Rantiff hesdleged thefollowing daimsagaing the WTLA: (1) breach of contract; (2) breach of good
faith and fair dealing; (3) intentional infliction of emotional distress;® and (4) quantum meruit.

The WTLA arguesthat venueisimproper becauseit isaNevadacorporation which doesnot have
any persond contact with Arizona. (WTLA Mem. & 4.) TheWTLA further assrtsthat venueisonly proper
inthe Southern Digtrict of California, the Digtrict of Colorado, or the District of Nevadaand thet itsrecords
and amajority of its officersreside in California. (ld. at 4-5.)

Theundisputed facts, however, establishthat Plaintiff entered into acontractud agreement withthe
WTLA to perform amgjority of her tasksin Arizona Plantiff assartsthat “[d]uring theentiretime, WTLA
washeadquartered in Phoenix, Arizonaand dl information printed, published, or marketed regarding WTLA
reflected thig.]” (CummingsAff. §2.) Thus becauseasubgantia portion of theeventsgiving riseto Raintiff's
breach of contract, breach of good faith and fair dedling, intentiond infliction of emotiond distress, and
quantum meruit damsagaing the WTLA occurred in Arizona, venue in Arizonais proper regarding the
WTLA. SeeDecker Cod, 805 F.2d a 842 (“We bdievethat the soirit of 8 1391(a) isbetter served inthis
cazeif venuefor aclaim based on breach of contract be the place of intended performance rather than the
placeof repudiation. . . . Wefavor thisrule becausethe place of performanceisdetermined a theinception
of the contract and therefore parties can anticipate where they may be sued.”) (citing Am. Carpet Millsv.
Gunny Corp., 649 F.2d 1056, 1059 (Sth Cir. 1981)); Gref v. Tastemaker, 907 F. Supp. 1473, 1474 (D.
Colo. 1995) (finding that venuein Colorado was proper because Plaintiff moved to Colorado, performed dll
of thesarvicesof the contract in that State, and the actions of the defendant which condtituted the breach of

contract claim occurred through transmissionsto the plaintiff in Colorado); Figaie, 925 F. Supp. at 412-13
(holding that venue was proper in astate where correspondence and invoiceswere either sent from or
received, and where the negotiations for the contract occurred).

B. Defendants Guinn & Bragg

Pantiff hasaleged thefallowing causes of action againgt Defendants Guinn and Bragg: (1) intentiondl

infliction of emotional distress; (2) intentional interference with a business relationship; and

3 PRaintiff bringstheintentiond infliction of emationd distressdlam againgt Defendants Guinnand
Bragg, acting as agents of the WTLA. (See Compl. 11 57-60.)
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(3) falselight.

Defendant Guinn arguesthat nodaiminthe Complaintisaproper baasfor assarting venuein Arizona
agang her. (GuinnMem. & 6.) Defendant Bragg arguesthat venuein Arizonaisimproper because“dl of
thedleged actionscomplained of occurredin Colorado.” (BraggMem. a 4.) Both of theseargumentsare
without merit. Clearly, asubgtantia part of theeventsor omissonsgivingriseto Plantiff’ stort damsagaingt
Guinnand Bragg occurredin Arizona. Plaintiff’ salegedinjury to dl threetort dlams undoubtedly occurred
inArizona. SeeBatesv. C & SAdjugters, Inc., 980 F.2d 865, 866 (2d Cir. 1992) (dating that the place
wherethealeged injuriesoccurred isardevant factor in establishing venue under the“ subgiantia part” text);
MerchantsNat'| Bank v. Safrabank, 776 F. Supp. 538, 541 (D. Kan. 1991) (“This. . . test doesnot require
the court to delerminewhere the attivities of the defendantswere mogt subgtantia. Rather, the court nesd only

determine if ‘substantial’ activitiestook place in [the forum state].”).

Further, Plantiff bringsadefamation daim solely againg Bragg, dleging that Bragg medefdseand
unprivileged statements about her, knowing they werefdse. (Compl. at 13)) Agan, asubgantid part of the
eventsgiving riseto Plantiff’ sdefamation daim againg Bragg dearly occurred within Arizona. Bragg directed
goproximatdy four lettersinto Arizonawhich at least partidly caused Plantiff’ sdefamationinjury. (Bragg
Reply at 2)) SeeWachtel v. Sorm, 796 F. Supp. 114, 116 (SD.N.Y. 1992) (“Defendant acknowledgesthat
hemailed theletter to [the plaintiff’ §| officesinthisDidrict and thet theletter was published here. . . . Because

theseeventsarecruad toplantiff’ scause of actionfor defametion . . . venuein the Southern Didrict of New
York is proper under [28 U.S.C. § 1391(a)(2)].”) (citations omitted).

Thus, the Court will not dismiss Plaintiff’ s action against Guinn or Bragg for improper
venue.
I11. Lack of Personal Jurisdiction

A. Legal Standard

“ Absent traditiond basesfor persond jurisdiction (physica presence, domicileor consent) theDue
ProcessClauserequiresthat nonres dent defendantshave certain minimum contactswith theforum statesuch
thet theexerciseof persond jurisdiction doesnot offend trediitional notionsof fair play and subdtantia justice.”
Brink v. Fird Credit Res.,, 57 F. Supp.2d 848, 858 (D. Ariz. 1999) (ating Int’| Shoe Co. v. Washington, 326
U.S. 310, 316 (1945); Doev. Am. Nat'| Red Cross, 112 F.3d 1048, 1050 (9" Cir. 1997); DataDisc, Inc.
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v. Systems Tech. Assocs, 557 F.2d 1280, 1287 (9" Cir. 1977)). “By requiring that individuas have ‘fair

warning that aparticular activity may subject [them] to thejuristiction of aforegn sovereign,” the Due Process
Clause’ givesadegreeof predictability tothelega systemthat alowspotential defendantsto structurethe r
primary conduct with some minimum assurance asto wherethat conduct will and will not render themliable
tosuit.”” Id. (citing Omeluk v. Langsten Slip & Bathyggeri A/S, 52 F.3d 267, 270 (9" Cir. 1995); Burger
King Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985)).

“The party seeking toinvokethe court’ sjurisdiction bearsthe burden of establishing thet jurisdiction
exists.” Scott v. Bredand, 792 F.2d 925, 927 (9" Cir. 1986) (citing DataDisc, Inc. v. Systems Tech.
Assocs,, 557 F.2d 1280, 1285 (9" Cir. 1977); Cubbage v. Merchent, 744 F.2d 665, 667 (9" Cir.1984),
cat. denied, 470 U.S 1005 (1985)). “When adefendant movesto dismissfor lack of persond jurisdiction,

the plaintiff is‘ obligated to come forward with facts, by affidavit or otherwise, supporting personal
jurisdiction.”” 1d. (quoting AmbaM arketing Sys., Inc. v. Jobar Int'l, Inc., 551 F.2d 784, 787 (9" Cir. 1977)).

Inorder to establish persond jurisdiction inadivergty case, Flaintiff must show: (1) that the Satute
of theforum confers personal jurisdiction over the nonres dent defendants; and (2) that the exercise of
jurisdiction accordswith federa principlesof dueprocess. Lakev. Lake, 817 F.2d 1416, 1420 (9" Cir.
1987). Under Arizona slong-arm statute, the gpproachisaone sep analysis “A court of thisstate may
exerdsepersond jurisdiction over parties, whether found within or outsde the Sate, to the maximum extent
permitted by the Condtitution of this state and the Condtitution of the United States” Ariz. R. Civ. P. 4.2(a).
Accordingly, thejurisdictiona question inthisaction iswhether the Court’ sexercise of persond jurisdiction
accordswith traditiondl notionsof fair play and subgtantia justice embodied inthe Due Processdause of the
Fourteenth Amendment. MacPhersonv. Taglione, 762 P.2d 596, 599 (Ariz. Ct. App. 1988) (citing Int'|
Shoe, 326 U.S. at 316).

1. Minimum Contacts
Indetermining whether Defendantshaveminimum contactswith Arizona, the Court must focuson“the
rel ationship among the defendant, theforum, and thelitigation.” Brink, 57 F. Supp.2d at 860; Shaffer v.
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Heitner, 433 U.S. 186, 204 (1977). Whereno basisfor generd jurisdiction isaleged,” the Court determines
whether gpedific, limitedjurisdictioniswarranted. Terracomyv. Vdley Nat'| Bank, 49 F.3d 555, 560 (%th Cir.
1995). TheNinth Circuit gppliesthefollowing three-part test to determinewhether specificjurisdictionis

proper:

(2) The nonresident defendant must purposaly direct his activities or consummate some

transaction with theforum or resdent thereof; or perform someact by which hepurpossfully

avallshimsdf of thepprivilegeof conducting activitiesin theforum, therey invoking the benefits

and protectionsof itslaws; (2) the claim must be one which arises out of or relatesto the

defendant'sforum-rdated ectivities, and (3) the exerdse of jurisdiction must comport with far

play and substantial justice, i.e. it must be reasonable.
Brink, 57 F. Supp.2d at 860 (emphasis added) (citing Core-Vent Corp. v. Nobel Indus. AB, 11 F.3d 1482,
1485 (9" Cir. 1993); Lakev. Lake, 817 F.2d 1416, 1421 (9" Cir. 1987); Burger King, 471 U.S. at 472-
76.).

a. Purposeful Availment

Inandyzing the purposeful avallment requirement of the specificjurisdictiontest, theNinth Circuit
performsaquditative evauation of the defendant’ s contact with the forum sate to determine whether the
defendant’ s conduct and connectionwith the forum State are such that he shoul d reasonably anticipatebeing
haled into court there. Brink, 57 F. Supp.2d at 860 (citing Core-Vent, 11 F.3d at 1484; Worldwide

Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980)). Thisrequirement may also be met whena

defendant has purposefully directed hisor her activities or consummeated some transaction with theforum or
residentsthereof. 1d. (citing Brainerd v. Governors of the Univ. of Alberta, 873 F.2d 1257, 1259 (9" Cir.
1989); Lake, 817 F.2d at 1421)).

Defendant Bragg arguesthat the Court should use the Ninth Circuit’ s precedent in Peterson v.
Kennedy, 771 F.2d 1244, 1262 (9" Cir. 1985), cert. denied, 475 U.S. 1122 (1986), in its purposeful

4 Paintiff doesnot dlegein her Complaint that the Court has persond jurisdiction over Defendants
under generd jurisdiction, nor does sheassart thispogtion inresponseto theMotionsto Dismiss. Moreover,
the Court finds Defendants contactswith Arizonaare not so substantial and continuousthat Arizonahasa
sufficient relationship with them to assart generd jurisdiction. Lake, 817 F.2d at 1420; ssed s Helicopteras
Nacionalesde Columbia, SA. v. Hal, 466 U.S. 408 (1984). Thus, the Court findsno bassuponwhichit
can exercise general jurisdiction over Defendants.
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avalment andyss. InPeterson,” the Ninth Circuit found no persond jurisdiction over aparty whose only
contactswith the forum weretd ephone cdlsand alettersdirected into the sate. Peterson, 771 F.2d at 1261.

The court dated thet the“ use of the mails, telephone, or other international communicationssmply do not
qudify aspurposeful activity invoking thebenefitsand protection of the[forum] date” Peterson, 771 F.2d
at 1262 (quoting Thos. P. Gonzalez Corp. v. Consgjo Naciona de Produccion de CosaRica, 614 F.2d
1247, 1254 (9" Cir. 1980)). Peterson remainsthe law in the Ninth Circuit. See, e.g., Roth v. Garcia

Marquez, 942 F.2d 617, 622 (9" Cir. 1991) (applying the Peterson test to acaseinvolving afilm meker's

breach of contract action againg an author and author’ s agent); Douglas Furniture Co. of C4d., Inc. v. Wood
Dimensions, Inc., 963 F. Supp. 899, 901 (C.D. Cal. 1997) (applying the Peterson test and declining

jurisdiction on the basis of two cease and desist |etters in a patent action involving a declaratory
judgment).

Although Peterson remainsgood law, many Ninth Circuit persond jurisdiction casesinvolving certain
typesof tort damsamilar to Plantiff’ sdamsagang Guinn and Bragg goply themoreliberd “effectstes.”
Panavision Int'l, L.P. v. Toeppen, 141 F.3d 1316, 1321 (9" Cir. 1998). The Ninth Circuit hasheld that a

digtrict court should“ gpply different purposeful avallment teststo contract andtort cases.” Ziegler, 64 F.3d
a 473 (citing Core-Vent Corp. v. Nobe Indus. AB, 11 F.3d 1482, 1486 (9" Cir. 1993); GarciaMarquez,
A2 F.2d a 621). “ Conggtent with the Supreme Court’ s halding in Burger King, merdy contracting with a

resdent of theforum Sateisinaufficent to confer gpedific jurisdiction over anonresdent.” 1d. Intort cases,
however, the Ninth Circuit found that courts should apply the effectstest and thet *jurisdiction may attech if
an out-of-forum defendant merely engagesin conduct amed a, and having effect in, theStusdate” 1d.;
Panavision, 141 F.3d at 1321 (dtating that in tort cases, purposeful availment may be established if “the
defendant’ s conduct is aimed at or has an effect in the forum state.”).

BecauseFantiff hasdleged only tort causesof action againg Guinn and Bragg whichinvolve conduct
amed a Arizong, itisgppropriatefor thisCourt to conduct its purposeful avallment andyssunder theeffects
test. See Cader, 465 U.S. 788-90 (creating the effectstest for clams of libdl, invasion of privacy, and

°>  InPaterson, which involved astatelegd md practice daim, the defendant’ s sole contactswith the
forum sate cong sted of aseriesof tdephonecdlsthat hemadeto the plantiff from aWashington D.C. office
and letters that he sent to a California physician regarding the plaintiff’sinjury.
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intentiondl infliction of emotional harm); Caruthv. Int'| Psychoandyticdl Ass n, 59 F.3d 126, 128n.1 (9" Cir.
1995) (dating that the court will andlyzethe purpossful avallment prong under the effectstest becausethefects
dleged inthecomplaint could giveriseto daimsof defamation, intentiond interferencewith busnessrdaions,
andintentiond infliction of emoationd distress); Core-Vent, 11 F.3d a 1486 (applying theeffectstestinalibel
action againg acorporation); Brainerd, 873 F.2d at 1259 (gpplying the effectstest in an action for intentiondl

torts); Panavison, 141 F.3d at 1321 (dating that because atrademark infringement and unfair competition
casewas“akin” to atort case, the court should apply the effectstest); Bancroft & Madgters, Inc. v. Auguda
Nat'l Inc., 223 F.3d 1082, 1087 (9" Cir. 2000) (applying the effectstest in atrademark infringement
declaratory judgment action); Gutierrez v. Givens, 1 F. Supp.2d 1077, 1083 (S.D. Cd. 1998) (finding that
the effectstest applies because the defendants alegedly committed “ deliberate and intentiona actsin
furtherance of anillegd congpiracy to defraud.]”); Kumardasv. Kumardas, 16 F. Supp.2d 1249, 1254 (D.

Nev. 1998) (applying the effects test in an undue influence case).

“To meet the effectstedt, the defendant must have (1) committed an intentiond act, whichwas (2)
expressy aimed at the forum state, and (3) caused harm, the brunt of which is suffered and which the
defendant knowsislikely to be suffered in theforum state.” Bancroft & Masters, 223 F.3d at 1087;
Panavision, 141 F.3d a 1321; Core-Vent, 11 F.3d at 1486 (“ Calder thusestablished that persond jurisdiction
can be predicated on (1) intentiona actions (2) expresdy amed a theforum gate (3) causing harm, the brunt
of whichissuffered--and which the defendant knowsislikdy to besuffered--intheforum sate.”). The

“expressaming” factor issatisfied “ when the defendant isalleged to have engaged in wrongful conduct
targeted at a plaintiff whom the defendant knows to be aresident of the forum state.” Id.
b. Arising Out of Forum-Related Activities

TheNinth Circuit hasadopted a“ but for” test for determining whether aplantiff’ sdlam arisesout of
adefendant’ sforumrelated activities. Brink, 57 F. Supp.2d at 861 (citing Doe, 112 F.3d at 1051; Omel uk,
52 F.3dat 271). The“arisng out of” requirement of the specificjurisdiction test ismet if, “but for” the
contacts between the defendant and the forum state, Plaintiff’ s cause of action would not have arisen. Id.
(citing Terracom, 49 F.3d at 561).

c. Reasonableness of Exercising Jurisdiction
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Anunreasonableexerciseof jurisdiction violatesthe Due Process Clause evenif the* purposeful
avalment” and“ariang out of” requirements of the pecific jurisdiction test arestidfied. Id. (citing Ziegler, 64
F.3d at 474-75; Int’| Shoe, 326 U.S. a 316). A court presumesthat itsexercise of jurisdiction over a
defendant isreasonableif thefirg two requirementsof thespedificjurisdictiontest aremet. 1d. (ating Balard
v. Savage, 65 F.3d 1495, 1500 (9" Cir. 1995); Sher v. Johnson, 911 F.2d 1357, 1364 (9" Cir. 1990)). If
the two requirementsare satisfied, then the defendant has the burden of proof and must present acompeling

casethat the presence of some other considerations would render jurisdiction unreasonable. 1d. (citing
Ballard, 65 F.3d at 1500).

The Ninth Circuit consdersthe following factors to determine whether the exercise of specific
juridictionisreasonable (1) theextent of thedefendant’ spurposeful interjectionintotheforum sate saffars,
(2) theburden onthedefendant of defendingin theforum; (3) theextent of conflict with thesovereignty of the
defendant’ sstate; (4) theforum state sinterest in adjudicating the dispute; (5) the most efficient judicia
resolution of the controversy; (6) theimportance of theforum to the plaintiff’ sinterest in convenient and
effectiverdief; and (7) theexigence of an dternativeforum. 1d. (citing Ziegler, 64 F.3d at 475; Core-Vert,
11 F.3d a 1487-88). Noneof thesefactorsareindividudly digpostive, but the Court must balanceal seven.
Core-Vent, 11 F.3d at 1488.

“The party seeking toinvokethe court’ sjurisdiction bearsthe burden of establishing that jurisdiction
exists.” Scott v. Bredand, 792 F.2d 925, 927 (9" Cir. 1986) (citing DataDisc, Inc. v. Systems Tech.
Assocs,, 557 F.2d 1280, 1285 (9" Cir. 1977); Cubbage v. Merchent, 744 F.2d 665, 667 (9" Cir.1984),
cat. denied, 470 U.S 1005 (1985)). “When adefendant movesto dismissfor lack of persond jurisdiction,

the plaintiff is‘ obligated to come forward with facts, by affidavit or otherwise, supporting personal
jurisdiction.’” 1d. (quoting AmbaMarketing Sys.. Inc. v. Jobar Int'l, Inc., 551 F.2d 784, 787 (9" Cir. 1977)).

“The mere dlegations of acomplaint, when contradicted by affidavits, are not enough to confer persona
jurisdiction over anon-resident defendant.” Chem L ab Products, Inc. v. Stepanek, 554 F.2d 371, 372 (9"
Cir. 1977) (citing Taylor v. Portland Paramount Corp., 383 F.2d 634, 639 (9" Cir. 1967)); DataDisc, 557
F.2d at 1284 (“If only onesdeof the conflict was supported by affidavit, our task would berdatively easy,

for we may not assumethetruth of dlegationsin apleading which are contradicted by affidavit.”) (citing
Taylor, 383 F.2d at 639).
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B. Personal Jurisdiction Over Guinn®
1. Fiduciary Shield Doctrine
Defendant Guinn arguesthat because she never acted “ outsde of my officia cagpadity assecretary of
WTLAL[,]” the Court possessasno persond jurisdiction over her. (Guinn Aff. §14.) To support thispogtion,
Guinn asststha nowherein the Complaint did Plaintiff dlegethat Guinnacted inher individud rather than
official capacity. Guinn ditesthe Ninth Circuit' slanguagein Forsythev. Overmyer, 576 F.2d 779 (9" Cir.),

cert. denied, 439 U.S. 864 (1978), in support of her position that “acorporate officer who has contact with
aforum only with regard to the performance of hisofficia dutiesisnot subject to persond jurisdictionin thet
forum.”” Forsythe, 576 F.2d at 783-84. Although Guinn did not expresdy set forth her argument under the
fiduciary shield doctrine, it appears that Guinn has adopted Bragg's argument in this regard.

Under thefidudiary shidd doctrine, *“ an officer’ sor employee s mere association with acorporation
isaninsufficient basisfor the Court to assert jurisdiction over them, eventhough the Court can assert
jurisdiction over the corporation.” Brink, 57 F. Supp. at 858-59 (citing 4 C. Wright & A. Miller, Fed.
Practice and Procedure § 1069 at 370 (2° ed. 1987)).

¢ Plaintiff dlegesthat Guinncontacted Plaintiff’ slandlordin Arizonaand attempted tobresk Rlaintiff’s
leese. (Compl. 139.) Guinn expressy deniesthisalegation by sating: “ At no time have | had any contact,
ord or written, with Plantiff Kate Cummings landlord or anyoneat her gpartment complex, asdleged by
Pantiff in Paragrgph 39 of the Complant.” (Guinn Aff. §15.) BecausePlantiff hasfalled to offer any evidence
to support the bare assertion that Guinn contacted her landlord, the Court will not consder thisdlegationin
itspersond juridictionandlyss. SeeChem Lab, 554 F.2d a 372 (citing Taylor, 383 F.2d & 639); DataDisc,
557 F.2d at 1284 (citing Taylor, 383 F.2d at 639).

" InForsythe, theNinth Circuit andyzed whether Overmyer, aNew Y ork resdent, who persondly
guaranteed aleasewhich provided that it was subject to thejurisdiction of Cdiforniacourts purposefully
avalled himsdf toCdifornia. TheNinth Circuit foundtheat athough muchof Overmyer’ spreviouscontactswith
Cdiforniaweremadein hiscapacity asacorporateofficer, “heregularly involved himsdlf persondly inhis
corpordions venturesby giving hispersond guaranty for corporate obligations” Forsythe 576 F.2d & 783
n.6. Regarding theleasein question, the court Sated that Overmyer “interjected himsdlf into the transaction
by assuming persond liability in the event of default on acontract expressy subject tojurisdictioninthe
Cdiforniaforum.” 1d. at 783 (emphassadded). Thecourt hdd that Cdiforniahed persond jurisdiction over
Overmyer, because* [w]hile Overmyer could haveremained behind themultiple vells of hiscomplex business
organization, he chose not to do so.” |d. at 784.
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The Supreme Court’ sdecisonin Cader v. Jones, 465 U.S. 783 (1984), however, rgected alibera
interpretation of thefiduciary shield doctrine. In Cdder, theplaintiff, aprofessond entertainer wholived and
workedin Cdifornia, brought suitinaCaiforniacourt daming that shehad beenlibded inan artide published
inthe National Enquirer. The plaintiff named as defendants the National Enquirer, Inc., the paper’s
distributors, and two defendantswhowroteand edited theartidle. Theplaintiff aleged thefallowingtorts: (1)
libel; (2) invasonof privacy; and (3) intentiond infliction of emationa harm. Defendant SouthwasaF orida
resdentwhotrave ed frequently to Californiafor busness. South conducted hisresearchinHorida, but rlied
ontdephonecdlsto sourcesin Cdiforniafor information contained intheartide. Defendant Cader, whowas
President and Editor of the National Enquirer, wasaso aHoridaresdent. Hereviewed and gpproved the
subject matter of theartideand edited theartide sfind form. Thetrid court dismissed these two defendants
on jurisdictional grounds.

On gpped, the Cdifornia Court of Appedsreversed and found that “avaid bassfor jurisdiction
exiged onthetheory that petitionersintended to, and did, causetortiousinjury to repondent in Cdifornia.”
Cdder, 465U.S. a 787. The Supreme Court granted certiorari, affirmed the Cdifornia Court of Appeds
decigon, and expresdy sated that South and Calder’ s* Satus as employees does not somehow insulatethem
fromjuridiction.” Id. & 790. The Supreme Court distinguished between an employee“who has no control
over and derivesno direct benefit from hisemployer’ ssdesin g disant state” and an employee whose
dleged tortiousactionswere affirmatively amed toward athat Sate. 1d. at 789. The Supreme Court held:

Petitionersare correct that their contactswith Cdiforniaare not to be judged according to

their employer’ sactivitiesthere. On the other hand, their status as employees does not

somehow insulatethem fromjurisdiction. Each defendant’ s contactswith theforum State

must be assessed individudly. Inthis case, petitionersare primary participantsinan aleged

wrongdoing intentionally directed a aCdiforniaresdent, and jurisdiction over themisproper
on that basis.

Id. at 790 (citation omitted).
In Hudson v. Moore Business Forms, Inc., 609 F. Supp. 467 (N.D. Cd. 1985), aff'd in part, vacated
in part on other grounds, 836 F.2d 1156 (9" Cir. 1987), a Cdiforniadistrict court adopted the Supreme

Court' sreasoning in Cader on factsamilar to the present action. In Hudson, the plaintiff brought an action
againg her former employer for breach of an employment contract, breach of animplied covenant of good
fathandfar deding, andinterferencewith advantageouseconomicrdations. Theplaintiff further brought an
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actionagaing four of her former supervisorsfor interferencewith advantageouseconomicreaions. Three
of thefour supervisorsmoved to dismiss, aleging that the court lacked persond jurisdiction over them. These
defendantsrelied on thelanguagein Forsythe, arguing that because they had no contact with the state of
Cdiforniacther thanintheir corporate capacities, Forsythe mandated that they were not subject to persond
juridiction inthat forum. The court, however, found that because the defendants were charged with wrongful
actsamilar to thetortsaleged in the Supreme Court’ sdecison in Cader, Forsythe did not gpply. The court
stated:

Cdder makesit dear that the sweeping language used by thecourt in Forsythe doesnot gpply

gfﬂ%@ B Pl i e foruns date. Defendants.ciomiseal motion (o herefore
Hudson, 609 F. Supp. at 477.

In &ddition, the Ninth Circuit hasfound thet “because the Arizonalong-arm datute extendsto the limit
of condtitutional due process. .. and becauseit isnot equitably limited by thefiduciary shidd doctrine, the
reech of long-arm jurisdictionin Arizonaiseffectively dretched by thereasoning of Cade[.]” Davisv. Metro

Productions, Inc., 885 F.2d 515, 522 (9" Cir. 1989) (citation omitted). “Thus, Arizona slong-arm Satute

may, cond stent with congtitutional due process, allow assertion of personal jurisdiction over officersof a
corporaion aslong asthe court finds those officersto have sufficient minimum contactswith Arizona” 1d.
(citing Retail Software Servs., Inc. v. Lashleg, 854 F.2d 18, 22-3 (2d Cir. 1988)). “Accordingly, the

jurisdictiond questionin thisactioniswhether the Court’ sexerciseof jurisdiction accordswith “ traditiona
notionsof fair play and substantid justice’ embodiedinthe Due Processdauseof the Fourteenth Amendment
and not whether thefiduciary shield doctrine barsjurisdiction.” Brink, 57 F. Supp.2d at 860 (citing
MacPherson, 762 P.2d at 599).

Raintiff assartsthreetortious causes of action againgt Guinn: (1) intentiond infliction of emotiona
digress, (2) intentiond interference with her businessreaionship; and (3) faselight. Even though the only
factsaleged againgt Guinngiving riseto Flantiff’ stort damsinvolve Guinn acting solely asan officer of the
WTLA, Hantiff expredy dlegesthat Guinnisaprimary particpant in awrongdoing intentiondly directed &
an Arizonaresdent. Calder, 465 U.S. a 790. Forsythe, which involved a corporate officer’ s persona
guaranteeon aleaserather than dlegedintentiond tortiousactsdirected at aforum resdent, doesnot preclude
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thisCourt from exercising persond jurisdiction over Guinn. Id.; Hudson, 609 F. Supp. at 477. Because

Arizond slong-arm gatute may dlow an assertion of persond juristiiction over officersof acorporation solong
asthose officers have sufficient minimum contactswith Arizona, the Court’ sdetermination of itspersona
jurisdiction over Guinn depends on her minimum contactswith Arizona® Davis, 885 F.2d a 522; Brink, 57
F. Supp.2d at 860.
2. Guinn’s Pur poseful Availment

The Court must conduct aminimum contactsandydsto decidewhether exercigng jurisdiction over
Guinn accordswith traditiond notionsof fair play and substantid justice. MacPherson, 762 P.2d & 599. The
Court must determinewhether Guinn directed her dlegedly tortiousactionstoward Arizonawith regard to
each claim set forth by Plaintiff.

a. Intentional Infliction of Emotional Distress’

Mantiff dlegesacdam for intentiond infliction of emationd distress againgt Guinn, because Guinn
verbally harassed Plaintiff, “ continually threateningto terminateher” , and dlowed “the dlegations[againgt
Plaintiff] to stand and recommend [Plaintiff’ | dismissal” while Plaintiff wasin Arizona™ (Compl. 55;
Cummings Aff. 111.)

8 BecauseForsythedoesnat predudethe Court from exercising persond jurisdiction over Defendant
Guinn, jurisdiction over Bragg also is not precluded and depends on a minimum contact
anaysis.

® Under Arizonalaw, the elements for intentional infliction of emotional distress are:
[F]irst the conduct by the defendant must be ‘ extreme’ and ‘ outrageous ; second, the
defendant must either intend to cause emotiona distress or recklesdy disregard the near
certainty that such disresswill result from hisconduct; andthird, severeemotiond disiress
must indeed occur as aresult of defendant’s conduct.
Johnsonv. McDondd, 3 P.3d 1075, 1080 (Ariz. Ct. App. 2000) (citing Ford v. Revlon, Inc., 734 P.2d 580,
585 (Ariz. 1987)).

10 Guinn hasestablishedin her affidavit testimony that shedid not “recommend” that the WTLA fire
RAantiff, but that shemerdly “reviewed and assisted with the content of thetwo letters” (Guinn Aff. §4.)
Because Plantiff hasfailed to offer evidence controverting Guinn’ ssworn tesimony, the Court will conduct
itspersond jurisdiction andyssassuming thet Guinn did not * recommend” Plaintiff’ stermination. See Chem
Lab, 554 F.2d at 372; DataDisc, 557 F.2d at 1284.
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Under theeffectstest, Plantiff’ salegation of intentiond infliction of emotiond distressagaingt Guinn
issufficient to establish purpossful avallment. Panavision, 141 F.3d at 1321. Plaintiff hassufficiently shown
that Guinnintentiondly threatened toterminateher andintentiondly “ madeitimpossble’ for Plantiff toclear
her namewiththeWTLA. (See CummingsAff. 1111,14,15.) Under thesedlegations Guinnintentionaly
directed wrongful actionsat Plaintiff, aresdent of Arizona, while Plantiff wasin Arizona, alegedly causng
Fantff harmin Arizonawhich induded, “depresson, insomnia, nausea, achangein egting habits, fedings of
betrayd and hopelessness.” (Compl. 156.) Seedso Bancroft & Maders, 223 F.3d at 1087; Panavision,
141 F.3d at 1321; Core-Vent, 11 F.3d at 1486.

b. Intentional I nterference with Business Relationship ™

Fantiff bringsthiscam againg Guinn by aleging that Guinninterfered with Plaintiff’ sbusiness
relaionshipwiththe WTLA when Guinn“terminated”’ her and when Guinn diminated the part-timepostion
of Executive Director. (Compl. 159.) Insupport of thisargument, Plantiff alegesthet on February 26, 1999,
Guinn sent aletter to Plaintiff gating that the WTLA “ could nolonger efford afull-time Executive Director and
that the positionwouldend May 31,1999.” (1d. 1136.) Guinnadsodlegedly offered Plaintiff apart-time
position a asdary of $20,000 plusbenefits which waslater withdrawn. (I1d. 1136,37.) Plaintiff satesthat
upon Bragg' sresgnation aspresident of the WTLA, Guinn becamethe WTLA’ spresdent and” chief decison
maker.” (Cummings Aff. 12.)

Thedfidavit testimony of Guinn, however, directly contradictsPlaintiff’ sdlegations. Guinn datesthet
shedid not “terminate” Plantiff or diminatePlantiff’ spostion, but that shemerdly “review[ed] and assisted
with the content of theletters” (GuinnMem. a 5.) Guinn arguesthat even though her name gppearsonthe

1 Under Arizonalaw, the elements for intentional interference with a business
relationship are:

(1) Theexigenceof vdid contractud reationship or businessexpectancy; (2) knowledge of

therdationship or expectancy onthe part of theinterferor; (3) intentiond interferenceinducing

or causng abreach or termination of there ationship or expectancy; and (4) resultant damage

to the party whose relationship or expectancy has been disrupted.
Antwerp Diamond Exchangeof Am., Inc. v. Better Bus. Bureau Of MaricopaCounty, Inc., 637 P.2d 733,
739-40 (Ariz. 1981) (citing Calbom v. Knudtzon, 396 P.2d 148 (1964)).
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February 26, 1999 letter terminating Plaintiff’ semployment withthe WTLA, that sSignaturewasnot hers.
(Guinn Aff. 4. Further, Guinn“assume 9 thet theletter was Sgned using my nameas| wasthe Secretary
of the organization at that time.” (1d.)

Paintiff failled to offer evidence directly contradicting Guinn's sworn statement that she merdly
“review[ed] and assisted with the content of theletters’ sent to Plaintiff. Thus, Plantiff hasnot sufficiently
esteblished that Guinn “terminated” her or “diminated” her part-timejob withthe WTLA. SeeChemLab,
554 F.2d a 372; DataDisc, 557 F.2d a 1284. Fantiff hasthereforefaled to show that Guinn directed any
intentiond act of interfering with Plaintiff’ sbusinessrdationshipwiththeWTLA into Arizona. Bancroft &
Maders, 223 F.3d at 1087; Panavison, 141 F.3d & 1321; Core-Vent, 11 F.3d at 1486. Because Plaintiff
hasfalled to esablishthat Guinn purposfully avalled hersdlf to Arizonafor thedam of intentiond interference
with abusnessrdationship, the Court cannot exercisejurisdiction over thisclamandwill dismisstheclam.

c. False Light®®
In the Complaint, Plaintiff alleges that Guinn “refused to allow [Plaintiff] to address the
Board, explain what happened with the WTLA accounts, refute Defendant Bragg' sallegations, aswell as
prohibited any other Board member from spesking on [Plantiff’ g behdf andin her defense” (Compl. 162.)
Plaintiff dso atesthat Guinnintentiondly “madeitimpossble’ for Plaintiff to attend theBoard mesting and
toexplanBragg ssaements (CummingsAff. 15.) Rantiff dlegestha theseactionswere* highly offengve

12 Because Plaintiff hasfailed to offer any evidenceto support the bare dlegation that Guinn signed
the February 26, 1999 |etter, the Court will conduct itspersond jurisdictionandyssassuming that Guinndid
not sign the letter. See Chem Lab, 554 F.2d at 372; DataDisc, 557 F.2d at 1284.

13 Under Arizonalaw, atort for false light requires Plaintiff to show:
Onewhogivespublicity toamatter concerning another that placesthe other beforethe public
inafdselightissubject tolighility to theother forinvason of hisprivacy, if () thefdselight
in which the other was placed would be highly offensve to areasonable person, and (b) the
actor had knowledgeof or acted inrecklessdisregard asto thefa Sity of the publicized matter
and thefa selight in which the other would be placed. Thus, thetort isestablished if the
defendant knowingly or recklesdy published fal seinformeation or innuendo about the plaintiff
that a reasonable person would find highly offensive.
Hart v. Seven Resorts, Inc., 947 P.2d 846, 854 (Ariz. Ct. App. 1997) (citing Godbehere v. Phoenix
Newspapers, Inc., 783 P.2d a 784), review dismissad by, 955 P.2d 534 (1998)) (internd citations omitted).
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to areasonable person” and caused harm to Flaintiff. (Compl. 163.) Under the effectstest, thesedlegeations
sufficiently establish Guinn’ spurposeful avalment for thefaselight daim. Flantiff hasproperly aleged thet
Guinndirected her intentiond actionsat Plaintiff ultimately causng harmto Plantiff, the brunt of whichwas
sufferedin Arizona. Bancroft & Maders, 223 F.3d a 1087; Panavison, 141 F.3d a 1321; Core-Vent, 11
F.3d at 1486.

3. Guinn’s Forum-Related Activities
Itisclear thet “but for” Guinn’ scontactswith Arizona, Plaintiff’ sintentional infliction of emotiond
digressand faselight causesof actionwould not havearisen. Brink, 57 F. Supp.2d a 861. If Guinnhad not
continually threatened toterminate Plaintiff whileshewasin Arizonaor disallowed Plaintiff to dear her name
by telephonein Arizona, Plaintiff’ sintentiond infliction of emotiond distressclamwould not have arisen.
Further, but for Guinn’ srefusal to dlow Plaintiff to addressthe Board and explain what happened with the
WTLA acoountswhilePlantiff wasin Arizona, Plantiff’ sfalselight daimagaing Guinnwould not havearisen.

4. Reasonableness for Exercising Jurisdiction Over Guinn

Because Guinn purposefully directed her activitiesinto Arizona, persond jurisdiction ispresumed to
beressonable. Brainerd, 873 F.2d a 1259; Lake, 817 F.2d a 1423. Thus, Guinn must present acompelling
casethat would render Arizona spersond jurisdiction over her unreasonable. Ballard v. Savage, 65 F.3d
1495, 1500.

Frg, theextent of Guinn' sinterjectioninto Arizonaisdight; Plaintiff’ sintentiond infliction of emationd
didressandfdelight damsagaing Guinnrevolvearoundtd ephoneconversationsbetween Guinnand Plaintiff
and Guinn' sdleged refusdl to dlow Plantiff to defend hersdf infront of theWTLA Board. Because Guinn's
contactswith Arizonaare attenuated, thisfactor weighsin favor of not exercisng jurisdiction over Guinn.
Core-Vent, 11 F.3d at 1488.

Second, the Court must congder the burden on Guinnof defending her lawsuit in Arizona. At the
hearing on the motions, Guinn argued that she would endure the burden of defending thislawsuit in Arizona
because shelivesand worksin Cdiforniaand that Cdiforniaexissasan dternaiveforum. Theburdenon
Guinn defending thiscasein Arizona, however, isnot subgtantialy greater than the burden on Plaintiff in
bringing her dlamsin Cdifornia. See Snaira, 854 F.2d a 1199 (“[ T]he burden on the defendant must be
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examined inlight of the corresponding burden ontheplaintiff.”). Further, athough the Court acknowledges
Guinn’ sburden under thisanalyss, her burden will not overcome clear justificationsfor the exercise of
jurisdiction over her “unlessthe ‘inconvenienceis so great asto condtitute adeprivation of due process.””
Panavison, 141 F.3d a 1323 (quoting Caruth, 59 F.3d at 128-29). Guinn’ sinconvenienceisnot o grest
asto deprive her of due process*”in thiseraof fax mechinesand discount air trave”. 1d. Thus, thisfactor does
not weigh in favor of either party.

Third, no party has aleged that trying Plaintiff’ scasein Arizonawill cause aconflict with the
sovereignty of California, Guinn’s homestate. This factor does not weigh in favor of either
party.

Fourth, assessing theinterest of the forum sate, the Sate of Arizonamaintainsastrong interest in
providing an effective means of redressfor itsresdents. See DataDisc, 557 at 1288; Core-Vent, 11 F.3d
at 1489; Lake, 817 F.2d at 1423. Thus, thisfactor waghsin favor of the Court exerciang jurisdiction over
Guinn.

Ffth, the Court must determinewherethemost efficient judicid resolution of the controversy would
occur. Inevauating thisfactor, the Court should look primarily where the witnesses and the evidence are
likely to belocated, dthough this*“isno longer weighed heavily given the modern advancesin communication
andtransportation.” Panavison, 141 F.3d at 1323; Core-Vent, 11 F.3d a 1489. Defendantsdlegethat all
WTLA recordsarelocated in Californiaand that most of thewitnessesare a so located outside of Arizona.
This factor therefore weighsin favor of not exercising personal jurisdiction over Guinn.

Findly, the Court mugt determine“whether an dterndtiveforum exigs, aswell asthe convenienceand
effectivenessof relief for the plaintiff. . . . Theplaintiff bearsthe burden of proving the unavailability of an
dternativeforum.” Core-Vent, 11 F.3d a 1490. Plantiff hasnot provided the Court with any evidencethat
andternaiveforum, suchasaColorado or Cdiforniacourt, isunavailadle. Further, the Court need not weigh
Guinn' sburden againgt Plantiff’ sinterest of trying the casein Arizona, where Plaintiff permanently resdes.
“A merepreference onthe part of the plaintiff for itshomeforum doesnot affect thebaancing; indeed, this
factorisindgnificantinthiscase” 1d. Themereexisence of an dternaiveforum, however, doesnot satisfy
Guinn’'sburden of presenting acompelling casethat jurisdiction is unreasonable. Myersv. Bennett Law
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Offices Nos. 99-15873, 99-15902, 2001 WL 92288, a *5 (9th Cir. Feb. 5, 2001) (citing Panavison, 141
F.3d at 1322). Thus, this factor weighs only slightly in favor of Guinn.

Because Guinn purposefully directed her activitiesinto Arizona, Guinn is required to present a
“compeling” case rebutting the presumption that persond jurisdiction over her isreasoneble. Brainerd, 873
F.2d a 1259; Lake, 817 F.2d a 1423. Guinn hasfailed to rebut this presumption. While Cdiforniamay be
amoredfident forumfor judidd resolution of Flantiff’ sdaims, Arizonahasavery sronginterest in protecting
itsresdentsfromtortscausnginjury inthestate. Brainerd, 873 F.2d at 1260. Further, thejurisdiction over
Guinnisnot unreasonable Imply because dternaiveforumsexist. SeeLake, 817 F.2d at 1423 (“Idaho’s
assartion of jurisdiction does not offend notions of fair play and substantid justice smply becausethereis
another avallableforum.”). On the balance, the Court findsthet exerdang persond jurisdiction over Flantiff’'s
intentiond infliction of emationd distressandfd selight damsagaingt Guinn doesnat offend traditiond notions

of fair play and substantial justice.

C. Personal Jurisdiction Over Bragg"

Plaintiff brings the following causes of action against Bragg: (1) defamation; (2)
intentiond inflictionof emotiond disress; (3) intentiond interferencewithher businessrdationship; and (4) fdse
light.

1. Bragg's Purposeful Availment

Defendant Bragg, citing Peterson v. Kennedy, 771 F.2d 1244, 1262 (9th Cir. 1985), cert. denied,
475U.S. 1122 (1986), arguesthat dl of the activitiesthet Plaintiff dlegesagaing himinvolved hisuse of the
mail, telephone, or fax, whilelocated in Colorado. (Bragg Mem. at 3.) Bragg assartsthat under Peterson,
these activitiesare not sufficient to establish that he purposefully availled himsdf to Arizonas (Id. & 3-4.) As

14" Inthe Complaint, Plaintiff dlegesthat from thebeginning of Bragg' s presidency withthe WTLA
onJduly 1, 1998, he“wasverbdly abusveand confrontationd with Ms. Cummings.” (Compl. 1115.) InJduly
1998, Haintiff dlegesthat Bragg verbally attacked her infront of several WTLA membersand numerous
American Trid Lawyers Association lawyersfor improperly managingtheWTLA'’ saccounts. (1d. 16.)
Bragg' sactionscaused Plaintiff to become humiliated and eventualy bresk intotears. (1d. 917.) Because
Pantiff doesnot dlegethat any of these events occurred in Arizona, however, these dlegationsagaing Bragg
do not support afinding of Bragg's minimum contacts.
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stated previoudy, however, Ninth Circuit precedent establishesthat the Court should analyze Bragg's
purposeful availment under the effectstest. Panavision, 141 F.3d at 1321; Core-Vent, 11 F.3d
at 1486.

a. Defamation

Faintiff brings adefamation clam againgt Bragg by assarting that he “ made fd se satements and
unprivileged satements about [Plaintiff], knowing thet they werefdse” (Compl. 141.) Paintiff dlegestha
onJanuary 19, 1999, Bragg sent out afax to fifty-two membersof the WTLA “indicating thet [Plaintiff] was
purposefully trying to hidethefinancid condition of WTLA fromitsmembers” (Id. 131.) Plaintiff further
dlegesthat in thisfax, Bragg accusad Plantiff of co-mingling her persond fundswith WTLA funds misusng
theWTLA credit card for her own persond use, and sending WTLA documents without authority to do o.
(Id. 1132.) Bragg admitsthat of thefifty-two | etters, four were sent to Arizonaresdents. (Bragg Reply a 2.)

Bragg issubject to persond jurisdiction in this Court because heintentiondly directed allegedly
defamatory | etterstoward Arizonawhich dlegedly caused harmto Plaintiff.” Bancroft & Magters, 223 F.3d
at 1087; Panavision, 141 F.3d at 1321; Core-Vent, 11 F.3d at 1486. Each letter that Bragg directed to
Arizonaexpresdy discussed Plaintiff’ s* effortsto conced thetrue condition of theorganization” and that “the

primary purpose of Western seemed to beto provide Kate Cummingswith ajob.” (Bragg Jan. 19, 1999
Letter & 2.) Further, Bragg must have reasonably known that theharm arising out of hisletterswould befdt
in Arizona, where Plaintiff livesand works. SeeBrainerd, 873 F.2d 1257, 1259 (“[ The defendant] knew the
Injury and harm semming from hiscommunicationswoul d occur in Arizona, where[the plaintiff] plannedto
live and work.”) These facts support the Court’ s conclusion that Bragg “ purposefully availed” himsdlf to
Arizonawith respect to Plaintiff’ s defamation claim. 1d. at 1259-60 (holding that former employers

1> Raintiff arguesthat thefd seand unprivileged satementsabout her intheselettersarethe basisfor
her damagaing Bragg for thetort of defamation. (Compl. flf141-44.) The content of theseletters, however,
adsosarvesasthebassfor Flantiff’ sclamsfor intentiona infliction of emotiond distress(Compl. fi1154-56.),
intentional interference with a business relationship (Compl. 1 57-60.), and false light (Compl.
11 61-63.).

-21-




© 00 N oo o B~ W N PP

N N RN N NN N N N DN R B RB R R R R R p
0 N o O R W N RBP O © o N o o W N Rk O

purposefully avaled themsdvesto Arizonawhenthey dlegedly defamed a Tucson resdent by communicating
the rumors surrounding the plaintiff’ s departure to a future employer in Arizona).
b. Intentional Infliction of Emotional Distress

Paintiff assartsthisclam againgt Bragg because Bragg made “fal se defamatory statementsand
published] to a least 52 people despite having been natified that such satementswere untrug.]” (Compl.
55.) Thelettersadsodlegedly caused Plaintiff harmin Arizona, including * depresson, insomnia, nausea, a
changein eating habits, fedingsof betrayal and hopelessness” (Id. 1156.) Asdtated previoudy, Bragg admits
that he sent four of these allegedly defamatory letters to residents of Arizona.

Under theeffectstest, Plaintiff’ sallegationof intentiond infliction of emationd distressagaing Bragg
Issufficient to establish purposeful avallment. Merely because Bragg drafted and sent these lettersfrom
Colorado doesnot meanthat Bragg did not direct hisallegedly tortiousactionsinto Arizona. Brainerd, 873
F.2da 1260 (“ Thefact that therewasno physical contact with Cdiforniaand that [thedefendants | actions
al took placein FHoridawould not relieve them of persond jurisdiction wherethe effectsof their Florida
conduct werefdtin Cdifornia”) (discussng Cader, 465 U.S. a 790.)). Plantiff hastherefore sufficiently
shownthat Bragg intentionaly sent defamatory lettersto resdentsof Arizonacausng harmto Plantiff, the
brunt of which was suffered and which Bragg knew waslikely to be sufferedin Arizona. Bancroft & Maders,
223 F.3d at 1087; Panavision, 141 F.3d at 1321; Core-Vent, 11 F.3d at 1486.

c. Intentional Interference with Business Relationship

Raintiff alegesthat Bragg intentionaly interfered with her businessrdaionshipwiththe WTLA when
Bragg “ purposefully and mdicioudy published fa se satementsregarding [Plantiff’ g work performanceto
WTLA Board membersand theentireorganization.” (Compl. 158, Plantiff dso assartsthat Bragg removed
money fromaWTLA bank acoount locatedin Arizona, refused Flaintiff’ smarketing budgets, and thenblamed
Plaintiff for the WTLA'’ s disorganized financial position. (Id.)

Pantiff’ sdlegation of Bragg' sintentiond interference with her busnessrdaionship issufficient to
edtablish Bragg' spurposeful avallment. Panavison, 141 F.3d a 1321. Under theeffectstest, Plaintiff has
dlegedthat Braggintentiondly directed dlegedly defamatory |ettersinto Arizonaand intentionaly interfered
with Plaintiff’ sposition as Executive Directory of theWTLA in Arizona, which ultimately caused Plaintiff’s
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termination. Bancroft & Magters, 223 F.3d at 1087; Panavision, 141 F.3d at 1321; Core-Vent, 11 F.3d
at 1486. d. FalseLight
Pantiff dlegesthat Bragg “ willfully placed [Plaintiff] inapogtion that showed her inafdselight when

he sent out the letters stating the [ Plaintiff] wasincompetent, had misused or mismanaged funds, and
participatedinunethica behavior].]” (Compl. 161.) Plaintiff’ salegationsof faselight dso aufficiently etablish
Bragg' spurpossful avallment. Panavison, 141 F.3da 1321. Under theeffectstest, Plaintiff hasaleged that
Bragg intentiondly directed alegedly defamatory |ettersinto Arizona“whichwould behighly offensvetoa
reasonable person.” (Compl. 1163.) Thisultimatly caused harm to Plaintiff, the brunt of which Plaintiff
sufferedin Arizona. Bancroft & Maders, 223 F.3d at 1087; Panavision, 141 F.3d at 1321; Core-Vent, 11
F.3d at 1486.

2. Bragg' s Activities Arising Out of Forum-Related Activities

Itisalsodear that “but for” Bragg' scontactswith Arizona, Plaintiff’ sfour daimsof rdief againg Bragg
would not havearisen. Brink, 57 F. Supp.2d at 861. If Bragg had not drafted and intentionaly sent four
|lettersto WTLA memberswho resided in Arizona, Plaintiff’ sdefamation, intentiond infliction of emationd
distress, intentional interference with business relationship, and false light claims would not
have arisen.

3. Reasonableness for Exercising Jurisdiction over Bragg

Because Bragg purpossfully directed hisactivitiesinto Arizona, persond jurisdiction is presumed to
bereasoneble. Brainerd, 873 F.2d at 1259; Lake, 817 F.2d a 1423. Thus, Bragg must present acompelling
case that would render Arizona's personal jurisdiction over him unreasonable. Ballard, 65 F.3d
at 1500.

Frg, theextent of Bragg' sinterjectioninto Arizonaisnot insubgtantid; Flantiff’ sdamsagaing Bragg
illusratetha Bragg interjected himsdlf into Arizonaon severd occasons. Flaintiff dlegesthat Bragg removed
al fundsfromthe WTLA checking account in Arizona, causng severd WTLA checksnottodear. Braggdso
sent four |ettersinto Arizonawhich serveasthebasisfor Flaintiff’ sdefamation claim. Thisfactor therefore
weighs in favor of exercising jurisdiction over Bragg.

Second, the Court must consider the burden on Bragg in defending hislawsuitin Arizona. At the
hearing on themations, Bragg argued that hewould endure asubgtantia burden because helivesand works
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in Colorado. Theburden on Bragg defending thiscasein Arizona, however, isnot subdantialy greater than
the burden on Raintiff if shebrought thissuitin Colorado or Cdifornia See Snatra, 854 F.2d a 1199 (“[T]he
burden on the defendant must be examined in light of the corresponding burden on the plaintiff.”). Further,

Bragg' sinconvenienceisnot so great asto deprive him of due process“in thiseraof fax machinesand
discount ar travel”. Panavison, 141 F.3d a 1323. Thus, thisfactor doesnot weigh in favor of either party.

Third, no party has alleged that trying Plaintiff’ scasein Arizonawill cause aconflict with the
sovereignty of Colorado, Bragg's homestate. Thus, this factor does not weigh in favor of either
party.

Fourth, ng theinterest of the forum date, the Sate of Arizonamantansasrong interest in
providing an effective means of redressfor itsresdents. See Data Disc, 557 at 1288; Core-Vent, 11 F.3d
at 1489; Lake, 817 F.2d at 1423. Arizonahasan interest in addition to theinjury alegedly suffered by
Haintiff. “If the defamation occurred, thefd se datementswereimparted to the. . . readersin Arizona, who
weredsoinjured.” Branerd, 873 F.2d a 1260. Thus, thisfactor waeighsin favor of the Court exercisng
jurisdiction over Bragg.

Ffth, assated previoudy, because mog of the WTLA records arelocated in Cdiforniaand most of
thewitnessesare o located outsde of Arizona, themost efficient judicid resolution of thiscase may occur
inadifferent forum. Thisfactor thereforeweighsin favor of not exercising persond jurisdiction over Bragg.

Finaly, Plaintiff hasfailed to meet her burden of providing the Court with any evidencethat an
dternativeforum, such asaColorado or Cdiforniacourt, isunavailable. Core-Vent, 11 F.3d & 1490. Agan,
this factor weighsin favor of Bragg.

Because Bragg purposfully directed hisadtivitiesinto Arizona, heisreguired to rebut the presumption
that personal jurisdiction over himisreasonable. Brainerd, 873 F.2d a 1259; Lake, 817 F.2d at 1423.
Bragg hasfalled to satisfy thisburden. Although aternative forumsexist, Arizonahasastrong interest in
protecting itsresdentsfrom tortscausing injury inthe state. Brainerd, 873 F.2d a 1260. Onthe badance,
Bragg hasnot provided the Court with acompelling casethat would render jurisdiction unressonableand the
Court findsthat exercising persond jurisdiction over Bragg doesnaot offend traditiond notionsof fair play and

substantial justice.
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[I. Motion to File Reply Memorandum Out of Time

On October 2, 2000, Defendant Bragg filed aMotion to File aReply, supporting hisMotion to
Dismiss, out of time. [Doc. #34.] Bragg assartsthat hedid not receive Plaintiff’ sResponseto hisMotion
to Dismissuntil September 25, 2000. (Bragg Aff. §11.) Insupport of thisassartion, Bragg attached acopy
of the enve ope containing Flaintiff’ s Response which dlegedly bearsapostmark of “ September 22, 2000,
morethan two weeks after Plaintiff’ s Response wasfiled withthe Court.”® (Id. 12.) Conversdly, Plaintiff
arguesthat the* 22" onthe copy of the postmarked enve ope* refersto the amount of the postage tamp on
the letter, not the date.” (Resp. at 1.)

Having andyzed the copy of theenve ope provided by Bragg, the Court agreeswith Plaintiff thet the
“22’ refersto the postage on the samp. However, becausethe argumentsin Bragg' s Reply do not convince
the Court to grant Bragg' sMotion to Dismiss, the Court will grant Bragg' sMotion to File Out of Time,
because it will not prejudice Plaintiff.

Accordingly,

IT ISORDERED tha Plaintiff filean Amended Complaint withinfifteen daysfromthedateof this
Order establishingthat theWTLA’ sstateof incorporation anditsprincipd placeof busnessarein satesother
than Arizona. If Plaintiff failsto comply with thisOrder, the Court may dismissthisaction. See Ferdik v.
Bonzelet, 963 F.2d 1258, 1260 (9" Cir. 1992), cert. denied, 506 U.S. 915 (1992).

IT ISFURTHER ORDERED that Defendant WTLA’sMationto Dismissisdenied. [Doc. #14.]

IT ISFURTHER ORDERED that Defendant Guinn’sMation to Dismissispartidly granted and
partidly denied. [Doc. #8.] Guinn' sMationisgranted with regard toPlaintiff’ sintentiond interferencewith
business relationship claim and is denied on all other grounds.

IT ISFURTHER ORDERED that Defendant Bragg' sMotion to Dismissisdenied. [Doc. #21.]

IT ISFURTHER ORDERED that Defendant Bragg' sMotion to File Reply Memorandum Out
of Timeisgranted. [Doc. # 34.]

16 Rantiff filed her Responseto Defendant Bragg' sMation to Dismiss on Sgptember 5, 2000. [Doc.
#27]
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DATED this____ day of March, 2001.

UNITED STATES DISTRICT JUDGE
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ROSLYN O. SILVER




